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求，以得到适时而公平的救济。以《海商法》第 248 条“船舶失踪”和《民法总则》第 46 条“宣告死亡”的规定为例，
《民法总则》的颁布实施，关乎海商法的制度变革，海商法应定位在民商法体系下，以民商法理论的发展为先导，尊重
海商法的特殊性而非独立性，保障“商”与“民”、“人”与“物”的制度协调。







































































































































































































































































































































































































































































国继承法〉若干问题的意见》第 1 条 2 款则规定，失
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On the Ｒesearch of“Ship Missing”in Article 248 of Maritime Code and
“Death Declaration”in Article 46 of General Provisions of the Civil Law
He Li-xin
(Law School of Xiamen University，Xiamen Fujian 361005)
【Abstract】Missing ship over two months is recognized as the actual total loss to insurance claims in article 248
of“Maritime Code”． People in the ship are also missing． According to article 23 of General Principles of the Civil
Law，a citizen’s death could be declared if the citizen’s whereabouts have been unknown for two years after the date
of an accident in which he was involved． The time conflict arises by the total loss of the“thing”and the death of the
“person”． It cases judicial chaos for the compensation claim of casualties and makes the ships avoid the liability． A
breakthrough is made in article 46 of General Provisions of the Civil Law for the limitation time of accident including
ship accident． Then the interested person could claim the compensation as soon as possible to have fair legal aid．
Therefore，Maritime Code will be reformed under the General Provisions of the Civil Law． The characteristics of Mar-
itime law should be respected to protect the harmony system of“business”and“civil”，“person”and“thing”．
【Key words】ship missing;declaration of death;accident;time limitation of two years
(责任编辑:唐艳秋)
